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3ngffl  (rfu)  ERI qTfto
Passed  by Shri Akhilesh  Kumar,  Commissioner (Appeals)

Arising  out  of  Order-in-Original  Nos.  05/AC/DEN/2020-21   dated  27.10.2020,     passed  by  the
Assistant Commissioner,  Central GST & Central  Excise.  Div-V   Ahmedabad-North.

3lu^lclcntli  tFT  iFT  TF  qffl  Name  & Address of the Appellant / Respondent

Appellant-M/s.  Bhagwati Autocast Pvt.  Ltd., Survey  No.  816, Village:  Rajoda,  Neai.  Bavla,

Disc: Ahmedabad.

Respondent-  Assistant  Commissioner,   Central   GST  &   Central   Excise,   Div-V,   Ahmedabad-
North

ch±  rfu  Efl  3Tfli]  3TTalt  ti  3Tch  3i]i]tT  q5ii]T  a  al  aE  €fl  3Train  t}  qfa  zi2rrReTft  -.lta
ai]iT  lit  "F  3rfhaTft  tch  3Tfa  TIT  SffieltJT  3TraiF  Hnla  tFT  fltFtTT  3 I

Any  person  aggrieved  by  this  Order-ln-Appeal  may  file  an  appeal  or revision  applicatlon,  as  the
one  may be against such  order,  to the appropriate  authorlty in the following way  :

®         rmiTRTqFTgivChTaiFT
Revision application to Government of India  :

:rm¥H#T¥Irsan¥#4=@FE=ch=Fwl%FrHFal=Si%*E+inqiITp£
M),n,stryAo:e::::°nnc:?Pjjec;;I:::::;:tRh:v::::::mecFr,Cot:rr,yL:°e%enGD°evetp°5jT8::aF::jri,I:#£nptpg?raet;i:`NuenJ
Delhi  -110  001  under Section  35EE  of the  CEA  1944  in  respect  of the  following  case,  governed  by first
proviso to  sub-section  (1 )  of Section-35  ibld

tiij         qfa  FiF  tfl  Efi  a  FFTa  i  tFTq  xp  Efi  ffiTwh  a  fan  .Tv3TTm  ZIT  3i=q  t5Twh  a  qT
fan    .Tu€TT"  ti  giv  iTu€TT"  i  FTF  a  nd  §p  rfu  i,  ziT  fan  .iTu€iiTR  zlT  .`Tu€ii  a  ffl€  a-6  ttf;rdi
ffwh i tiT fan .Tu€TTm i al m] a ffi t} atT] st d I

ln  case  of any  loss  of goods  where  the  loss  occur  in  transit from  a  factory to  a  warehouse  or to
factory  or from  one  warehou.e  to  another  during  the  course  of  processing  of the  goods  in  a

\marehou6e or in  storage whether in  a factory  or in  a warehouse.
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©        +rm  S  anFr  fsfl  -<TtE  Th  rfu  *  fadifaa  Tina  qi  ZIT  Eta  t*  fafth  i  wh  gas  ri  7Trd  tr{  -\;an<F
¥tap ti Rat  S nd i ul .TT{a tS an=T fan iTg  TIT rfu  fi  faife a I

(A)        ln  case  of rebate  of duty  of excise  on  goods  exported  to  any  country  or territory outside
India  of on  excisable  material  used  in  the  manufacture  of the  goods which  arc-exported
to any country or territory outside  India.

(zI)          iifa  ¥j¢q5  a5t  Trml  fgiv  fan  `"iT  aS  anEz  (fro  "  `IFTF  tri)  fRE  fan  TrqT  qia  di

(a)        ln  case  of goods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  pa\/I.nent  ot
duty

%¥g=FT¥a¥¥J=SS€ma*'*faTalchrmap"¥FTT¥=Trf#*¥2r::8rirmFT:E¥

(c)         Credit   of  any   duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   final
products  under the  provisions  of this Act or the  Rules  made there  under and  such  order
is  passed  by the Commissioner (Appeals)  on or after,  the date appointed  under Sec.109
of the  Finance  (No.2) Act,1998.

(1)          an  EiFT<T  gas  (3TPra)  faqTTTan,  2Ooi   S  fin  9  t6  3Twh  fanfie  rma  wi5qT  ET-8  i  €t  plaul  ti,

Fng¥+fian¥-U#¥rfu:theyffigrmfanT\RE¥owUfa¥3¥P*ir%#5$BIT=
The  above  application  shall  be  made  in  duplicate  in  Form  No   EA-8  as  specified  under
Rule,  9  of Central  Excise (Appeals)  Rules,  2001  within  3  months from  the date  on which
the order sought to be appealed against is communicated  and  shall be accomp:3med  by
two  copies  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  b`/  :I
copy of TR-6  Challan evidencing payment of prescribed  fee as  prescribed  under Section
35-EE  of CEA,1944,   under Major Head  Of Account.

(2)        fen  cndfl  t6  HTer  ed  th  t¢F  `rzf5  tiTa  wh  "  un{)  ZFF  a  al  ed  200/--I:in  ?T`I{]i`,i  ,f,`i  c]..`J
3it{ ca  ua7|  T577  vtF  aia  a fflTi{T a ch  iooo/-   @  tiro  g7iim  @  i57iv I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-  where  the  amount
Involved  is  Rupees  One  Lac  or  less  and  Rs.1,000/-where  the  amount  involved  is  more
than Rupees One Lac.

th gr, " GffliiTT gas TZT chTiF{ 3TRE ap"TPran a pfa 3TTPrd -
Appeal to Custom,  Excise,  &  Service Tax Appellate Tribunal

(1)        an i3iqiiF Ir atafir,  1944 # erRT 35~th/35-€ a ch.-

Under Section  358/ 35E  of CEA,1944 an  appeal  lies to  :-

(zF)        dcmrcirt9ci  qfee  2  (1)  tF  fi  qi]iv  3T5flTi  a  3TarqT  an  3Tfro,  3Ton  tS  F"i}  *  th  gas   ifrfti
dFTT-+i  iga5  vti  tw{  3TTh  ap7tnfazFiui  Lfife)  @  TRFT  EN  Tflfin,  3TErmra  a  2nd 77Tar.

ap ona ,3TFTar ,fit¢T-,3rrqanTa -380004
(a)         To  the  west  reg`onal  bench  of  customs,  Excise  &  Service  Tax  Appellate  Trlbunal  (CESTAT)  at

=ndh=:::::;Baahsu:ea|'t,:::dw:nn;:::.¥(:).i:;dahbaorv:agar,  Ahmedabad     380004   In  case  of  appeals

-_i-.-J       /
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The   appeal  to  the  Appella!e  Tribunal  shall   be  filed   in   quadruplicate   in   form   EA-3   as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shall    be
accompanied  against (one which  at least should  be  accompanied  by a fee of Rs  1,000/-,
Rs,5,000/-and  Rs.10,000/-where  amount  of duty /  penalty / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  ln
favour  of  Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is situated,

(3)#a¥T]fa;SqTrfu=*qTfaeTF£T¥ex,"SFg\,#%al#edfa*#tvia"±ftT#Hq€f;'rfe¥QHT;EE
aprqTPran  al  Tqj  3TflF  ziT  and  .{tTtFTi{  tri  Tq5  3rriiF  tSan  ffli]T  g I

ln  case  of the  order covers  a  number of order-in-Original,  fee  for each  0.I.0.  should  be
paid   in   the   aforesaid   manner   not  withstanding   the   fact  that   the   one   appeal   to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,   is
filled  to avoid  scriptoria work  if excising  Rs   1  laos fee  of Rs.100/-for each.

(4)        fflrman  gas  3itrm  1970  zie]T  flTittha  an  3Higr-1  a  3Tat  (ftTtRd  fry  3TFT{  tracr  `iJiaTri  qr
qF  3TTdr  qeTTReTfa  fTh  HTEN  a  OTTdr  ti  ri  rfe  #  vq5  rfu  qi  fi 6 cO  va  -CFT  -.F,-cTr.r-;+  ig=iii
fke an dr ffltat I
One copy of application  or 0.I.0.  as the case may be,  and the order of the adjourr`ment
authority shall   a  court fee  stamp  of Rs.6,50  paise  as  prescribed  under scheduled-I  Item
of the court fee Act,1975 as amended.

(5)      Ei7 ch{ wlha nd ch fin ed nd fan @ ch{ fl Ezm cTrrfu fin cTTaT € ch rim  uta=,
an vani=i] 955 Tq wh{ 3Trm € (fiTqififfl) ffro, 1982 i fma a I

Attention  in  invited  to the  rules  covering  these and  other related  matter contended  in the
Customs,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

(6)        th  9E5,   an   8-¢17Ti{T  gas  qu  whT5{  3TRE  iqTqTfha5quT  Lftr5±)`  zi  rfu  3Tfli]\  76  7iiLia   a
rfu in  (ijt]m,`LLcl)  vq    ri  (iJt.iiaiL\)  "   i{]`;„  * a7]T  a;Tin   3Tfand a I FmfS.   3Tlaa+-Ia7r  q`£ -urn  lt`

ds5tro    a    I(Section   35  F  ot the Central  Excise Act,1944,  Section  83  &  Section  86 of `lie  Finance Act,

1994)

ffl3Eqi€!.TE$3ifedrzF{*rfu,!rrfhadr"rfurfurfu'(ii\ityittl"`ndcci)-
(i)            (L`.t.t.twi7) E3 I ii7 a; aEa fathfto ow:

(H)       fin7rFT giv re.I fl qfiT;
(iii)     drifefREa;fa"t,araFirrfar.

r:     zTg i? a77T 'rfu 3Tgiv * qTa F a77T @ gErm a, 3TfliT'  Qrlds  giv-{a  a; far Tf QT* aT;IT faT<rT 7w» a  .

For an  appeal  to  be  filed  before  the  CESTAT.10%  of the  Duty  &  Penalty  confirmecl  by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shall  not exceed  Rs.10  Crores.  It may be  noted  that the  pre-deposit  is  a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83  &  Section  86 of the  Finance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(i)           amount determined  under section  1 1  D;
(ii)         amount of erroneous cenvat credit taken;
(ill)        amount payable under Rule 6 of the  cenvat credit  Rules

gr  gu  3na`T  a; qfa  ndiFT  iTrfumpr  aT  anT  ati  Q.rFT  anTaT  Qjas  ZIT  ao!  faTrfaa  a  at  rfu  fir  7Tv  3jE5
~i`1gi::!prq{3itaF-afflgu!farfutraazu!±ioo;og7iaTaqTrfuaTed3i

in view of above,  an  appeal against this order shall  lie  before the Tribunal on  payment of
10%  Of

penalty

_-,,

e  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
ne  ls  in  dispute.
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ORDER IN APPEAL

This  appeal  has  been  filed  by  M/s.  Bhagwati  Autocast  Ltd.  ,  Survey.No-816,  Village

Rajoda,    Near    Bavla,    Ahmedabad    (in    short    `app€//anf`)    against    the    010    No:

05/AC/Dem/2020-21/Bk  dated  27.10.2020  (in  short  'whpugnec/ o^t/a/)  passed  by the

Assistant  Commissioner,  Central  GST,  Ahmedabad  North  (in  short  '£4e  ao/.uol/.car/hg

authority ' ).

2.          The  facts  of  the  case,   in   brief,  are  that  during  the  course   of  audit  of  M/s.

Bhagwati  Spherocast  Pvt.  Ltd.,  132/1,  Odhav,  Ahmedabad,  conducted  by  the  officers

of   Central    GST   Audit,    Ahmedabad,    it   was    observed    that   the    appellant   sends

inputs/raw   materials   to   their   sister   concern   M/s.   Bhagwati   Spherocast   Pvt.   Ltd.,

(hereinafter referred to as  '£Ac/.ob  M/on4e/)  forjob work.   From  `Notes to Accounts'  &
'Disclosure  of  related  persons  transaction'  of the  audited  Balance  Sheet  for  the  F.Y.

2013-14, it was observed that;

a)   The  job  worker  had  earned  an  income  of  Rs.13,96,644/-  &  Rs.1,39,77,239/-

during  the  F.Y 2012-13  &  F.Y.  2013-14  respectively,  towards  in,?chining  of un-

machined castings supplied  by their principal  manufacturer (i.e. the appellant).

b)   The appellant had sent un-machined  cast articles for machining  process  onjob

work under the provisions of Notification  No. 214/86-CE dated  25.03.1986.

c)    The job  worker  after  carrying  out  the  machining  process  returned  the  goods

back   to   the   appellant,   who   in   turn   removed   the   same   on   payment   of

appropriate central excise duty.

d)   Thejob worker charged  service tax on  thejob work  charges  and  the appellant

in turn availed the CENVAT credit of Service tax paid  on such jo'b work charges.

e)   The  activity  undertaken   by  the  job  worker  is  machining   of  the  cast  articles

which  is  subsequently  used  for  manufacture  of  dutiable  final  products  by  the

appellant.  The  said  activity  does  not  attract  service  tax  as  it  is  exempted  by

virtue  of  Notification.  No.  08/2005-ST  dated  01.03.2005  (upto  30.06.2012)  &

Notification.  No.  25/2012-ST  dated  13.03.2012  for the  period  from  01.07.2012

onwards, therefore.CENVAT credit of service tax paid  on suchjob work charges

appeared to  be inadmissible to the appellant.

Audit  observed  that  the  activity  of  machining   of  the  cast  articles  does   not

attract  service  tax  as  the  same  is  unconditionally  exempted  by  virtue  of  Notification

No.  08/2005-ST  dated  01.03.2005  (upto  30.06.2012)  8t  Notification  No.  25/2012-ST

dated  13.03.2012 with effect from 01.07.2012. Consequently, the amoiint charged and

collected  by thejob worker cannot be  considered  as  service tax / duty under Section

73  A  of the  Finance  Act  (F.A),  1944  and  hence  the  CENVAT  credit  of tax  paid  on job

work charges under Business Auxiliary Service was inadmissible to the appellant.

3.           Based  on  audit  observation,  a  show  cause  Notice  (SCN  for  brevity)  SCN  No.

Ill/DSCN/Bhagwati    Autocast/99/2016-17    dated    14.07.2017    was    issued    to    the

app€llant  invoking  extended  period  of limitation  and  proposing;  recovery  of CENVAT

ount of Rs.24,53,125/-under Section  llA(4)  of the Central  Excise Act (CEA),

`\   _    i   \
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1944  read  with  the  provisions  of  Rule  14  of  the  CCR,  2004;  recovery  of  interest  on

aforesaid  demand  under  Section  llAA  of  the  CEA  read  with  Rules  14  of  the  CCR,

2004.   Imposition  of penalty under Section  llA (1)(c)  of the CEA,1944  read with  Rules

15   (2)   of   the   CCR   was   also   proposed.   The   said   SCN   was   adjudicated   by   the

adjudicating  authority  vide  the  impugned  order,  wherein  he  confirmed  the  demand

of   CENVAT    credit    amount    of    Rs.24,53,125/-    alongwith    interest    and    imposed

equivalent penalty of Rs.24,53,125/-under the relevant provisions.

4.          Aggrieved   with   the   impugned   order,   the   appellant   preferred   the   present

appeal,  mainly on following grounds:-

a.    Notification  No.  08/2005-ST dated  01.03.2005  is a  conditional  notification  as  it

provides  option  to  the job worker to  either avail  exemption  or to  pay service
tax  on job work  activities.  The job  worker  in  the  instant  case  has  opted  to  pay

the  service  tax  and  the  credit  of  the  same  was  passed  to  the  appellant  on

prescribed  documents,  hence the credit cannot  be denied  on  the ground  that

job  work  activities  are  exempted.  When  the  payment  of  service  tax  is  not
disputed,  the  credit availed  on  cenvatable documents  prescribed  u/r 4  &  9 of

the  CENVAT  Credit  Rules  (CCR),  2004,   cannot  be  denied.   Reliance  has   been

placed  on  2017  (47)  STR 79  (Tri-Del),  2015(40)  STR 499  (Tri-Del).

b.   Though the facts were in the knowledge of the department, SCN for the period

01.12.2012  to  30.06.2014 was  issued  on  14.07.2017,  hence  the  demand  ls time

barred.

c.    The  issue  involves  interpretation  of exemption  notification,  hence  penalty  u/s

llAC  not invokable.   Reliance placed  on  2007(210)  ELT 84  (Tri-Ahd);  2007(207)

ELT 241  ITri-Born);  2005(187)  ELT 119,  2015  (322)  ELT  198.

5.           Personal  hearing  in  the  matter was  held  on  17.09.2021  through  virtual  mode.

Shri  Vipul  Khandar,  Chartered  Accountant,  appeared  on  behalf of the  appellant.    He

reiterated the submissions  made  in the appeal  memorandum  and  those  made  in the

additional submissions  made during  hearing.

6.          I  have  carefully  gone  through  the  facts  and  circumstances  of  the  case,  the

impugned   order   passed   by  the  adjudicating   authority,   submissions   nriade   in   the

appeal   memorandum   as   well   as   at  the   time   of   personal   hearing   and   evidences

available  on  records.    The  issue  to  be  decided  under  the  present  appeal  is  whether

the credit of service tax paid  on job work charges is admissible to the appellant.

7.          It  is  observed  that the credit of service tax  paid  by the appellant onjob  work

activity  covered  under  Business  Auxiliary  Service  was  disallowed  by  the  department

on the grounds that the appellant was  not  liable to  pay service tax as the  said  activity
-\:::Tpe;r`e  exempted   under  Notification   No.08/2005-ST  and   Notification   No.25/2012-ST,

-`twh:thb\:\tr:nttheedsaa::°|uotte,f:cxaet:::'°pnroTdeeafpopre:I::td,:,no::::;::rp::onn::::ree;o°rne:e::::
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the job  worker  has  opted  to  pay  the  service  tax,  the  credit  of  such  tax  paid  and

passed to the'appellant on  prescribed documents,  cannot be denied.

8.          After   goi.ng   through   the   facts   on   records,   I   find   that   the   appellant   were

sending  goods to their sister concern  M/s.  Bhagwati  Spherocast  Pvt.  Ltd,  forjob work

acti.vity  of  machining  the  cast  articles.  Thejob  worker after carrying  out the  required

process  returned  the  goods  to  the  appellant  (principal   manufacturer)  who  in  turn
used  these  processed  goods  in  the  manufacture  of their  finished  product  and  these

finished  goods  were  subsequently  cleared  on  payment  of  excise  duty.  There  is  no

ambiguity   that   the  job   worker   is   working   upon   raw   materials   to   complete   the

processing  of goods for the appellant and such  activity is  covered  under the scope of
'Business  Auxiliary  Service`  defined  sub-clause  (v)  of  clause  (19)  of  erstwhile  Section

65 of the Finance Act,1994.   These are undisputed facts.

8.1        Now,  to  examine  whether the job  worker was  required  to  pay  service  tax  on

said  activity  and  whether the  credit  of such  tax  paid  was  admissible  to  the  appellant

or not,  relevant extract of Notification  No. 8 of 2005,  dated  1-3-2005  and  Notification

No. 25/2012-ST dated 20.06.2012 are reproduced below;

Notiflcation No. 8 of 2005, dated 1-3-2005;

'In  exercise  of the  pow/ers  conferred  by sub-section  (1)  of section  93  of the  Finance

Act,   1994   (32   of  1994)   (hereinafter   refened   to   as   the   Finance  Act),   the   Central
Governmen¢  on  being  satisfied  that `i(  is  necessary  in  the  pub//c  interest  so  to  do,
hereby  exempts the taxable  senrfce of production  of  goods  on  behalf of the
client  referred  in  sub-clause  (v)  of  clause (19)  of section  65  of the  said  Finance  Act,
from the whole of service tax leviable thereon under section 66 of the said Finance Act

Provided  that  the  said  exemption  shall  apply  only  in  cases  where  such  goods  are
produced using raw mat.rlals or semi-finished goods supplied by the client dnd

•  goods so produced are returned bacl{ to the said client For use in or in relation to
manufacture  of  any  otfier  goods  falling  under  the  First  Schedu/e  to  the  Centra/
Excise   Tariff   Act,    1985   (5   of   1986),   as   amended   by   the   Central   Excise   Tariff
(Amendment) Act, 2004 (5 of 2005), on which appropriate duty of excise is payable.

Explanation - For the purpose of this notification,  -

(i)           the expression "production of goods~ means working upon raw materials
or semi-finished goods so as to complete part or whole of production, sutyect to
the conditlon that such production does not amount to "mantJfacture~ within the
meaning of clause (f) of section 2 of the Central Excise Act, 1944 (1 of 1944),.

(ii)           :appropriate  du(y  of  excise.  shall  not  include  `Nil'  rate  of  duty  or  duty  of
excise wholly exempt..

Notification No. 25/2012-ST dated 20.06.2012;

•-._ `-`
vA

In exercise  of (he powers  conferred  by sub-section  (1)  of section  93  Of the  Finance  Act,
1994   (32   of  1994)   (hereinafter   referred  to  as   the  said  Act)   and   in   supersession   of
notification  number  12R012-Service  Tax,  dated  the  17th  lvlarch,  2012,  published  in  the
Gazette of India, Extraordinary, Part 1| Section 3, Sub-section (i) vide number G.S.R. 210(E),
dated the  17th March,  2012, the Central  Government  being  satisfied that.it  is  necessary
in the public interes( so to do,  heneby exempts the following taxable services from

e whole of the service tax leviable thereon  under section  668 of the said  Act,
ntryely ,-

®
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®                                                 1:   S.e.rvif€s provided to the United Nations or a specified international organization;

2.     Health ca.r services by a clinical es{ablishment, an authorlsed medicarpractitloner
or para-medics;

30.    Carrying out an intermediate production process as job work in relation to -

(a)              agriculture, printing or [exti le processing,.
(b)    .      _.out  and__pal_ished  diamonds  and  gemstones;  or  .„„.metals,  falling

under Chapter 71 of the Central Excise Tariff Act 1985 (5 of 1986);

(c)  .    .    ?ny  goods  on   which   appropriate  duty  is  peyable  by  the
principal imnufacturer; or
(fl.)         ..processes  of electropla[ing,  zinc  plating,  „„  during  the  preceding

financial year;

On  plain  reading  of above  notifications,  I find  that  in  terms  of Notification  No.

08/2005-ST  dated  01.03.2005,  the job  work  which  does  not amount  to  manufacture

was  exempted  from   payment  of  service  tax,   provided  the  job  worked   goods  are

further used  in the manufacture of final products on which appropriate duty of excise

is   discharged   by   the   principal   manufacturer.   Subsequently,   vide   Notification   No.

25/2012~ST dated  20.06.2012,  with  effect from  01.07.2012,  as  per  S.no.30(c),  carrying

out  any  intermediate  production  process  as job-work  in  relation  t;  any  goods  on

which appropriate duty is  payable  by the  principal  manufacturer was exempted from

the whole of service tax leviable under Section 668.

8.2        Both  these  notification  have  been  issued  under  Section  93(1)  of  the  Finance

Act,  1994  and  exempt  the  taxable  services  of  processing/production  of  goods  on

behalf  of  the  principal  manufacturer  from  the  whole  of  service  tax  levjable  under

Section  66  of  the  Finance  Act.  In  terms  of  proviso  to   Notification   no.08/2005-ST,

exemption  to  taxable  service  of  production  of  goods  on  behalf  of  the  client  shall

apply only in cases;

" where such goods are produced using raw materials or semi-finished goods supplied

by the client and goods so produced are returned back to the said client for use in or
in relation to manufacture of any other goods falling under the First Schedule to the
Central  Excise  Tariff Act,  1985  (5  of  1986),  as  amended  by  the  Central  Excise  Tariff

(Amendment) Act, 2004 (5 of 2005), on which appropriate duty of excise is payable."

Similarly,  mega  exemption  notification  grants  exemption,  provided  appropriate  duty

is  payable  by  the  principal  manufacturer.    Thus,  the  exemption  shall  apply  only  in

cases  where  such  goods  are  produced  using  raw  materials  or  semi-finished  goods

supplied  by  the  client  (principal  manufacturer)  and  goods  so  produced  are  returned

back to the said  client for use in  or in  relation to the  manufacture of other goods on

which appropriate duty of excise  is  payable. Therefore, the exemption  granted  under

the  said   notification   is  conditional  as  the  applicability  of  this   notification   shall   be

subject to the  condition  stipulated  therein.  Any job  worker,  who  undertakes  services

of  processing,   is   not  free  to   avail  the   benefit  of  the   said   notification   unless   the

recipient of the services  pays appropriate duty of excise on the goods  returned  back
r          -i`-``b}(thejob worker. The payment of appropriate duty of excise,  by the recipient i.ev the
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it   is  a   conditional   notification.  If  the  job  worker  is   not  sure  whether  the   principal

manufacturer   will   discharge   his   duty   liability,   he   is   free   to   opt   r`ot   to   avail   the

exemption   and   pay  appropriate  service  tax.  In  the   instant  appeal,  the  job  worker

exercised  his  option  not  to  avail  the  benefit  of  sai.d  Notification,  instead  discharged

his service tax liability and  passed on the credit, which I find  he was free to do so.

8.3        Further,  the  adjudicating  authority while  denying  the  credit  has  also  relied  on

Board's  arcular  No.  940/01/2011-CX.,  dated  14-1-2011  wherein  board  in  view  of the

specific  bar  provided  under sub-section  (1A)  of Section  5A  of the  Central  Excise  Act,

1944,   clarjfied   that  the   manufacturer  cannot   opt   to   pay   the   duty   in   respect   of

unconditionally  fully  exempted  goods  and  he  cannot  avail  the  Cenvat  credit  of  the

duty  paid  on  inputs.   I  find  that  both  Notification  No.  08/2005-ST  and  No.  25/2012-

ST,  we`re  Issued  under  Section  93(1)  of the  Finance  Act,  1994  and  not  issued  under

Section   5A   (1A)   of  the   CEA,   1944,   therefore,   the   clarification   of  the  said   circular

cannot  be  applied  to  the  present  case.   The  Hon'ble  High  Court  of  Karnataka  in  the

c:ase Of  CCE,  Bangalore-II vs M/s.  Federal  lvlogul TRP India  Ltd. r:2/016  (33q) E:J|  4;M6

(Kar.)]  also  held  that  Section  5A(1A)  of  Central   Excise  Act,   1944,  cannot  be  made

applicable  to  service  tax  as  there  is  no  specific  provision  akin  to  Section  5A(1A)  in

Finance Act  1994.   The relevant portion of the order is  reproduced  below:-

"  11.  Section  5A(1A)  of the Central  Excise Act  provides  for power (a  grant  exemption  from

duty  of excise.  Section  5A(1A)  of the  Central  Excise Ac(  specifically  provides  that  ~for the
removal  of doubts,  i[ is  hereby declared that where an exemption under sub-section (1)  in
respect of _any excisable  goods from  the whole  of the duty of excise  leviable thereon  has

been graated absolutely  the manufaanirer of such  excisable goods shall  not pay the duty
of excise on such goods..

12. The words "shall not pay. enumerated in ifle said provision specifically denotes that it is
the  mandatory  requirement  on  the  manufacturer of such  excisable  goods  not  to  pay  the

duty Of excise on such goods  in  respect of which  an exemption  under Section  5A(1A)  has
been granted absolutely. Such a mandatory requirement of "not [o  pay.  the duty of excise
on goods exempted under sub-section (1) of Section 5(A) is not found in Section  93 of the
Service  Tax  Act.   Section  83  of  the  Service  Tax  Act  provides  for  application  of  certain

provisions  of Central  Excise  Act  1944  in. relation  to  service  tax  under  Finance  Act,  1994.
Abserree  of  Section   SA  of  Central   Excise  Act,   in  Section  83   of  the  Finance  Act,   1994,
indicates  that  the  provisions  of  Section  5A  Of Central  Excise  Act,  is  nat  applicable  to  the
Finance Act, 1994..

9.           The  appellant  have  also  placed  reliance  on  the  decision  of  CESTAT  Principal

Bench,   New   Delhi   passed   in   the   case   of  SKS   Ispat   and   Power   Ltd   reported   at

?OJ7/47:/Srfl  79,   wherein  hon'ble  Tribunal   held  that   Notification   No.8/2005-S.T„

dated  1-3-2005, provides option to thejob worker either to avail the exemption or to

pay the  service  tax  on  the job work activities.  When job  worker  paid.Service  Tax  and
issued valid cenvatable documents to the respondent prescribed  under Cenvat credit

scheme,  credit  cannot  be  denied  on  the  ground  that  the job  work  activities  were

exempted from payment of service tax in terms of the above notification.

10.       In   view   of   the   discussions   held   supra,   I   find   that   both,   Notification   No.

08/2005-ST and  Notification  No.  25/2012-ST,  are  conditional  notifications  hence  the
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there  is  no  compulsion  on  thejob  worker to  avail  the  exemption  notification  unli.ke

the  notifications  issued  under  Section  5A  (1A)  of the  Central  Excise  Act,  department

cannot force thejob worker to opt for an exemption  notification thereby denying the

credit  to  the  appellant  unless  it  is  mandatory  to  be  availed  as  in  Section  5A  (1A)  of

the  Central  Excise  Act.  In  the  absence  of  such  mandatory  requi.rement  to  avaH  the

benefit of exemption  notifl.cat:on,  thejob worker is free to  opt and  charge service tax

on job work activities. In the present case, thejob worker has opted to pay the service

tax  and  upon  payment  of  service  tax,  the  credit  was  passed  on  to  the  appeHant

through  valid  documents  prescribed  under Cenvat credit scheme.  Since the appellant

has taken  the Cenvat credit,  on  the  basis  of the  proper documents, the same cannot

be denied. I therefore,  find that there is  no  contravention  of the  provisions  of Rule 3

and  Rule  9(6)  of the  CCR,  2004,  as  the  credit was  taken  on  the  basis  of the  proper

documents. Consequently, I find that the demand confirmed on the above grounds  is

not  sustainable  on  merits.  When  the  demand  is  not  legally  sustainable,  question  of

interest and penalty does not arise.

11.       In view of the above, Iset-asidethe impugned order and allowthe appeal filed

by the appellant.

12.     3mnd a7IT aJ Efr 3T$ 3TtfliT 5r fatTan 5utr aas a fin aTaT ti
The appeal filed by the appellant stands disposed off in

i-affq,tour
Commissioner (Appeals)

Date:       .10.2021
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Superlintendent (Appeals)
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Copy to:

1.    The Chief Commissioner, Central GST, Ahmedabad Zone.
2.    The Commissioner,  CGST, Ahmedabad  North.
3.    The Assistant Commissioner (H.Q.  System), CGST, Ahmedabad  North.
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